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Petitioners petition for rehearing because their counsel 
believes the majority opinion virtually compels that they 


do so, albeit reluctantly. 


Although the opinion indicates that the important ques- 
lion presented is certworthy, the majority diminished peti- 
thoners’ certiorari opportunity by depreciating the factual 
adequacy of the reeord and, in footnote 13, inviting petition 
for remand if another cireuit court did so. The Third Cir- 


cuit remanded in an opinion filed August Sth, copy of which 


is printed in the appendix. 
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Time is vitally important to petitioners and all other 
LHWCA employers and carriers because, until the Su- 
preme Court settles the question, they must continue to 
pay compensation beyond point of rest; cannot recoup those 
payments even if the Court draws the coverage iine at 
point of rest; and cannot accurately determine premiums 
until the Court delineates the coverage. Until the Third 
Cireuit’s opinion, petitioners intended to petition for cer- 
tiorari before the September 20th deadline, heping the writ 
would be granted and argument scheduled in sufficient time 


to allow decision before the 1977 summer recess. 


The majority opined that the question presented could 
be satisfactorily answered “only in the ght of an exten 
sive factual background detailing the structure of work on 
the various piers of this country” and, after suggesting 
that the BRB could best develop that background in a 
single large consolidated proceeding rather than on an 
individual case basis, considered remanding on its own 
initiative with directions to cause such a hearing to be 
held. However, as the appended Third Cireuit opinion cor 
rectly states in footnote 11, only adiministrative law judges 
are empowered to make fact findings; the Board's sole 
function is to “hear and determine appeals”, 33° U.S.C. 
921(b)(3), and it “is not empowered to engage in a de novo 
proceeding or unrestricted review of a case brought before 
it’, 20 C.FLR. 802.3801. As the majority later observed, 


“the BRB is not a policy making but entirely an umpiring 


agency”. It therefore seems questionable whether the 
Board could properly perform other than on an essentially 
individual ease basis. [t certainly could not assemble and 
conduct a consolidated proceeding such as that envisioned 
by the majority without considerably delayed determina 


tion of the individual claims which had been consolidated. 
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Possibly reflecting these procedural and practical eon 
siderations, the appended Third Cireuit opinion remanded 
for ALJ findings of specified omitted faets: the contents, 
origin, and destination of the crate which claimant was 
hauling; whether a vessel was berthed o1 expected; and 
claimant's function when injured. Instead of specifie inter- 
rogatories, the majority posed “illustrative” questions, 
most of which are either inapplicable to this case (e.g. 
pertain to stufling or stripping containers): are answered 
by concession (¢.9., “the parties stipulated that what Caputo 
Was doing was the same, and entailed the same risk of in- 
jury, as exists wherever and by whomsooever trucks are 


loaded or unloaded with dolli Ss"): are answered by legis- 


lative history and cited cases (e.g., American President 
Lines vy. Federal Maritime Board, 317 F.2d 887 (D.C. Cir 
1962); International Container 7 rausp. Corp. v. N.Y. Ship 


“s 


ping Ass'n, 426 F.2d S84 (2 Cir. L70)2 170: Corp. of 
Baltimore v. Benefits Revieu Board, 529 Fd L080 

175); Truck Loading & Unloading Rates at New York 
Harbor, 13 F.M.C. 51 (1969)); or are immaterial to this 
case (e.9., “It is not clear whether an additional charge is 
collected for this, but we do not think it matters My. Wathe 
out smugness, petitioners avouch that the undisputed ree- 
ord suffices to judicially answer the question petitioners 
present, and on remand their counsel would have diffieulty 
conjuring any relevant omissions. It seems unrealistie to 
expect petitioners to adduce and the ALJ te admit in this 
particular case “extensive factual background detailing the 


structure of work on the various piers of this country”, 


If usual procedures (ef. 20 C.F.R. Parts 702. 802) and 
practices are followed on remand, it will be impossible to 


run the gamut of another hearing before the ALJ his 


Ae 
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decision and order, perfecting an appeal to the BRB, any 


oral argument required by the Board, the Board's decision, 
and another petition to this Court, for many, many months. 
And it would he futile to anticipate a different decision by 
the ALJ or Board. 


Although a timely rehearing petition tolls certiorari time, 
the effect of this rehearing petition on petitioners’ cer- 
tiorari time is uncertain. Judgment on the majority opin 
ion was entered July 1st and time to petition for rehearing 
expired July 15th, unless footnote 13 enlarged that time 


by order within the meaning of F.R.A.P. 40 (a). 


For the foregoing reasons, petitioners prey that this 
Court: 


1. Deny or grant this rehearing petition by September 
Sth. 


2. If denied, confirm that the record is sufficient to an- 


swer the question presented in this particular case. 

8. If granted, exhaustively propound specific questions 
to be answered on remand and set early deadlines for 
ALJ hearing and BRB decision. 


Respectfully submitted, 


Prerer M. Pryor 


Attorney for Petitioners 


Buruincuam Uxprerwoop & Lorp 


by Wintittam M. Kimsaun 
of Counsel 


August 25, 1976 
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Gippons, Cireuit Judge 


This is a petition by an employ to review an order 
of the Benefits Review Board revers an order of the 
administrative law judge which denied benefits to an em 
plovee, Wallace Johns, under the Longshoremen’s and Har 
bor Workers’ Compensation Aet (LHWCA). The admin 
istrative law judge had held that although Johns was 
engaged in maritime employment at the time of the aeei- 
dent, he was not injured at a situs within the coverage 


of the Act. The Board concluded that Johns was engaged 


in maritime employment and was injured at a covered 


"S.C, §§ 901-50. We have jurisdiction under 33 
§921(¢) fer although the Benefits Review Board ordered 
mand to the administrative law judge for the ealeulation 
exact amount of benefits, that calculation wes made and the order 
Was for all purposes final by the time this court was called upon 
to consider the petition. Compare Sun Shipbuilding & Dry Dock 
Co. v. Benefits Review Board, No. 75-1715 (3d Cir. 1976 
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situs. TI] problem arises out of the 1! 72 amendinents to 


the LIWOAS and is of first impression in this court. 


Johns was cmployed at the time of the accident by 
Sea-Land Service, Inc., an intermodal freight carrier that 
engages in shipping, stevedoring, warehousing, freight con 
solidation and motor freight operations. Johns’ injury oe 
eurred when the flatbed truck he was driving, laden with 
a large crate, overturned on a public street in Port: Teliz 
abeth, Mew Jersey. Port IMlizabeth is a part of the spraw] 
ing marine terminal area in Newark and Elizabeth, New 
Jersey that is operated by the Port of New York and New 
Jersey Authority. Many longshoremen who are covered 
by the LHWCA are employed at various locations in the 
marine terminal area. Many other workers in the terminal 
area are employed by railroads, and are covered by the 
Federal Employers’ Liability Act’ Still others, ineluding 
teamsters, warehousemen, clerks, secretaries and even 
bank tellers, who work in ‘marine terminal area are 
covered by the New Jersey Workmen's Compensation Act.’ 
All, or at cast most, of these employees, are engag in 
facilitating the transfer of cargo at the interface between 
waterborne modes of transportation and land or airborne 
modes of transportation, Our problem in this case is to 
detertnine on which side of the interface Johns was em- 
ploved when he was injured. That his emplover is an intet 
modal carrier complicates the problem somewhat, although 
analytically the fact that a single corporate employer oper 
ates several modes of transportation should not influence 
our judgment respecting the statutory reach of the federal 


and state workmen's Compensation laws, 


tN.) Stat. Ann 


I 


Johns was a member of the International Longs}, 
men's Association, but he was not regularly emploved 
Sea-Land. On the date of the accident Johns had been hired 
by Sea-Land for the day (a “shape-up” emplovee) through 
the Bi-State Watertront Commission, whieh eperates a 
longshoring hiring hall. After appearing for work. Johns 
agreed to work as a sliuttle driver, moving with : tractor 


rig trailers between Sea-Land’s old terminal ‘| at 


Berth 52, and its new terininal at Berth 90. Both terminal 


facilities were enclosed by a fence and were under the con 
trol of the employer. The shi leer hetween the two 
terminals followed publie streets for a distance greater than 
amie anda half. Johns began his day by hitehing a trailer 
to his tractor at Berth 52 an moving it to Berth 90, While 
he was making a turn from Rangoon Street onto Bombay 
Street, an intersection in the publie ares of tae marine 
terminal, situated one-half mile from the nearest water and 
one-third mile from Sea-Land's property, the rig over 
turned and caused Johns’ injury. On the dav of the ace] 
dent Sea-Land was in the Process of moving its operations 
from Berth 52 to a larger facility at Berth 90. 

Johns originally filed a claim against Sea-Land with the 
New Jersey Department of Labor and Industry. Payments 
were made under the New Jersey schedule from January 
31, 1973 until March 16, 1973. On July 5, 1973 Johns filed 
& new claim under the federal statute, which provides for 
higher benefits. Sea-Land resisted that claim, contending 
that at the time of the injury the claimant was covered 
by the New Jersey and not the federal statute. The formal 
proceedings before the adiministrative law Judge and the 
Benefits Review Board produced the results deseribed 


above. Neither the administrative law judge nor the Board 
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nade any findings with respect to the contents of the crate 
that Johns was hauling at the time of the accident, its 
origin, or its destination. Nor did either make any finding 


as to whether a vessel was berthed a Porth 
Under our interpretation of the 1972 amendinents these 


xets may be of critical importance, 


I] 


i ted 


Prior to Hird the term “eniplovee” WHs defined in 


of the LUWCA, 33 U.S.C, § 902(8) only nexatively: 


“The term ‘emplovee’ does not include a master or 
of any vessel, nor any person en 
inaster to load or unload or repair anys 


vessel under eighteen tons net.” 


The seope of the Act's affirmative coverage was derived 


from the definition of “employer” in) $2(4), and the 


‘coverage” provision in $8(a). An “employer” was. de 


seribed as an employer of persons “emploved in maritime 


rye 
I 


employment, in whole or in part, upon the navigable wate 


of the United States (including any dry dock). 33 U.S.C. 


902(4). Compensation was payable under § 3(a) “only if 


the disability or death results from an injury occurring 
upon the navigable waters of the United States (ineluding 
any dry dock) and if recovery for the disability or death 

through workmen's compensation proceedings may not val 
idly be provided by State law,” 33 U.S.C. $903(a). The 
pre-L972 definitions had originated in the 1927 statute, 
Which was tailored by Congress to fill a void created by 
the Supreme Court’s holding in Southern Pacific Co, v. 
Jensen, 244 US. 205 (1917), that state workmen's compen 
sation laws were inoperative in the navigable waters of the 


United States: See G: Giumore & C. Black, The Law of 


Admiralty 

longshoremen injured on the landward sid 

a possible remedy inder state workies 

laws, but in the absence al legis 

when they stepped from the pier onto the ws 

Industrial Comm SSLOR  Nordenhbalt € 

(1922). The 1927 statute, instead of adopting federal 
erage for the ire longshoring operation, merely 

a remedy which filled 

holding, See Gilmore Mack, supra, 

Nacirema Operating Ca, \ ahnson, B96 US 

the Court held that the léxtensi " Admiralty 

tion Act of 1948, 46 U.S.C did net change 

approach of the 1927 statute, and 

were still covered by state workmen's COMPeUSsaAtION ta 
The Nacirema court made it clear, however, that there was 
no constitutional barrier to congressional aetion preempt 
ing the entire longshoremen’s compensation field to the ex 


clusion of state law! It merely held 


"The Court said 
There 


mien 
i 


str 


ner lie 


! 
ild not eff 


Wot 
a pler by pier-based equipa 
the Act And cans 
with the fimits 
be and however 
ith another 
on the landward 
that previowushs 
no doubt that 
these pa in defining the 
edy, the plain fact is that 


separating water from lat 


Vitation to move that li 


Congress, not to this Court 


396 U 


Ta 


not ie ‘) ered, That holding 


nee AOU th To} | 


leredtbae 


on Whether the 
the gangplank 
wand this nal inh 
GO) COMpPPotlises AMONE 


ings interests COneCOeTH 


raged in 
OreqmMan Of 


Operation 
repairoian, 


rm does not 
THe 


San enernere ra i) 


Peper Guy 


a0 U.8.C. 9 90203). 


Thus the exchision of 


affirmative 
maritime 
the kev words 3 


in longshoring 


Sa 


The 1972 amendments also changes 
nition by Omitting the limitation 


waters of the United States” and substituting 


“The term ‘omplos ro omenns 
Whose CMpPlOVvees are 


n whole ¢ 


definition « 
in places which under the 
state workmen's compensation 
Intended is confirmed dy 
1972 amendment Ca) 
“and if recovery tor the disability 
men’s compensation proceeding 
vided by State law.” and thi 
ol providing ih mere 


state law to the maxiin 


Jensen holding. As amended, © O(a) provides : 


« 


“Compensation shail 
in respect of disabilits 
onl if the disability r deat] 
occurring upon the navigabl 
States (including anv adjoining 
terminal, brolding av, Mine 
joining aren customarily use 


Ing, unloading, repairing, o1 


JO5(a). 


9a 


Thus the “coverage” provision and the “employer” deti 
nition manifest an unmistakable congressional intention to 
affoid federal coverage for injuries occurring in areas in 
land of the navigable waters of the United States where 
prior to L972 Congress had deferred to state law. Se 


generally Gilmore & Black, supra, § 6-50. 


IT] 


In considering the merits of Johns’ claim for compen 
sation under the LITWCA as amended, both the adminis- 
trative law judge and the Benefits Review Board construed 
the Act to posit twin requirements for coverage. In the 


' 


they perceived a “status” test, oe 


definition of *emplovee 
whether Jolins was “engaged in maritime employment, in- 
eluding any longshoreman or other person engaged in long 
shoring operations ...."" The Board and the adininistrative 
aw judge understood § 2(4), the emplover definition sec 
tion, to impose an additional requirement. for coverage: 
namely, that an accident oceur upon the navigable waters 
of the United States (including enumerated adjoining fa- 
cilities). The Board and the administrative law jndge 
agreed that Johns satisfied the status test. The adminis. 
trative law judge concluded, however, that the aecident 
took place at a situs that the 1572 amendments did not 
reach. It was this latter conclusion with which the Benefits 


Review Board disagreed.*| Because of the inadequacy of 


*The Board's entire: discussion 
Was set out in two paragraphs: 
The administrative law judge relied essentially on 
V. Jacksonville S hip yards, Tne ’ 74 LI1t Anos Se] 
4 
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hot occur won 


in determining that the aecident did 
; 


waters”. The Board has since reversed that de sion, and 


surpose would be served by restating our reasonine here 
} 4 I 


the reeord con 

are not in position to either approve or disapprove 
Board's decision and inist remand for additional 
finding. Nor are we certain that the 

interpreted the 

no little ithe iit 

strate. Seer, 

tura, No. 

Bei fils 

rehearing ne granted 

hacuser Co. ¥. Gilmore. ABS 

petition for cert. Aled, 44.0 SL. 


1976) (No. 75-1620), and one to 


As has been noted, St 
supra, the Constitution forbids state compensation 


intrude on the navigable waters of 


those waters the federal law-making powet 


' 
ai power to ennet 
| 


but the scope of congzression 


WO». 14-200 
The Net di 
owned by 


place in a 


! 
| 


plover im loading 
go USA 8 908 
ax such an area 

part of, the employ 
Wise would contrave 


ments 


workday 
1] BRBS 


Sui neds 


lla 


pensation legislation pursuant to its admir: jurisdiction 


‘course, defined hy the xt ion igability. fate 
NY fit Pal d pi. SUpra, ie fori 

Law, 402 US. 202% (i971). Doubtless 
its commerce Hower, 

Wworkinen’s compensation remedies 

nd foreign eom 

pensation is an 

amendment, then 

extended be 

he ad 

ision for 

“2d 1200, 

2d 1218, 


39 7% erty : 
YTS tad mt j~ 4 POS. ak ixssenting L. qranted. 


44 US LW 


MePheve 


LIIWCA, 


ot} er 


! 
obivd 
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Corp. v. Dellaventura, supra, No, 76-4042 at 4720-22: 
more & Black, supra, . G-4S8 at 417-18. Our problem the 


to decide the extent to which Congress lias exercised the 


power vested in it : Article THT], Seetion 2 of the Consti 


= 


tution. Panana RAR. y. Johnson, 264 US, dhady GSO (TOZE), 
It seems likely, although by no means certain, that Con 
gress could, pursuant to its admiralty jurisdiction, enact 
a comprehensive workmen's compensation law for maritime 
employees that provided coverage for injuries sustained in 
such employment, no matter where they may occur 
Story deseribed the a liniralty jul isdiction in to 
to events actually taking place on the waters, 
y. Bot, 7 Fed; Cas. 478; 444 (No. 3.776) 


IS15), while at the same time deseribing admiralty 


diction in contract as comprehending 


“all contracts, (Wheresoeve thes ‘inade or ex- 
ecuted, or whatsoever mnay be the the stipuia 
tions.) which relate to the navigation com 


merece of the sea. 


Id. See aise lnsurance CG. a> I} rnd Tel, 7s LLS. 1] Wall. | 
1,30 (ISO). A claim for compensation for personal injury 
on a theory of strict liability does not fit perfectly into the 


mold of either admiralty tort or admiralty contract law. 
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We find cuidance in determining the limits of eongressiona 
law-making authority respecting sueh subject matter in 
contract and other cases where the jurisdictional [imits 
are not spatially defined, but depend on the presence of 


a nexus between the empiover-employee relationship and 


conmnuerce. The maintenance and cure Cases are 


Inarit 


particularly good analogies, because the seaman’s right to 
maintenance and cure is closely related f workinan’s 
right to compensation without fault for injury or death, 
See Gilmore & Black, supra, , 6-6, at: The right. to 
mnaintenanee and cure arises from the fact of the employ- 
ment relationship (in the service of the ship) and amounts 
virtually to striet liability. It is now clearls established 
that a seaman who is stricken with illness or injury is 
entitled to maintenance and cure even though the aecident 
or illness oceurs during shore leave not directly connected 
with the ship's business. See Warren v. United States, 
340 U.S. 528 (1951): Farrell v. United States, 336 U.S. 
511 (1949): Aquilar v. Standard Ou Co., ots U.S. 724 
(1943). By ie same token, it should be within Congress’ 
legislative jurisdiction under Article TI], Section 2 to pro- 
vide a remedy for persons injured in the course of mart- 
time employment, irrespective of the place of injury, It 
is the existence of the special employer-employee relation 


ship, and not the situs of that relationship, that is sig 
nificant for perposes of admiralty jurisdiction, We find 
support for this thesis in Victory Carriers, Ine. v. Lave, 


supra, Where the Supreme Court indicated that only con- 


gressional inaction stood between the Court's acquiescence 


in the extension of admiralty tort jurisdiction shoreward 
from its historical outpost on the edge of the navigable 
waterways. Sec 404 U.S. at 204, 214. See also Gutierre: 


vy. Waterman Steamship Corp., 973 U.S. 206 (1962). 
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Having fixed the limits of congressional law-making au 


thority in admiralty, it remains to be considered the extent 


2 amendments to the LIPWCOA 


invoked that power, We are met oat the outset with a 


to which Congress in the 19 


i ‘ 
confliet of authority. Both the administrative law judge 


and the Benefits Review Board emploved concurrent test 


of “status” and “situs” to define the Act's eoverage, cLecord, 
I ES Corp. v. Benefits Review Board. s (pra. Gilmore 
Black acknowledge that there is evidence in the legi 

history suggesting that Congress intended to structure 
Act’s coverage in such a fashion, but urge for poliey reasons 
that the status test be discarded and the situs test be made 
determinative. See Gilmore & Black, supra, ) 6-51. Judge 


Friendly rejects this latter position, but conceded|s adopts 
an approach dat “goes some way" toward “read/ing! the 
status requirement out of the Act.” Pittston Stevedoring 


Corp. v. Dellaventura, supra, No, 76-4042 at 4719. Although 


we find merit in these positions, we preter to view tlie prob 


lem from a fresh perspective, 


Prior to the 1972 amendments to the LIIWCA, coverage 


analysis of necessity involved application of the bifureated 
status-situs test. The Jensen case fi the constitutional 
limit of the state law-making authori v to which Congress 
deferred at the boundary of congressional legislative juris 
diction in admiralty, i.e, at the edge of the navigable 
waterways. The 1927 Act established a federal! compen 
sation remedy for maritime employees, but only to the ex 
tent necessary to fill Jensen's preemptive void. There was 
a perfect interface, without overlap, between federal and 
State law, sce Nactrema Operating Go. Xt, a. Hinson, supra, 
and courts were forced to consider in each case, from the 
location of the accident, whether state or feds ral remedies 


were to be provided. 
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In the 1972 amendments, however, Congress abandoned 
the policy of deference to state law making power, It in 
vaded what had theretefore been the sole preserve of the 
states by extending the LIWCA's coverage to some part 
of the domain in which the states could legislate. The line 
delimiting the outer reaches of the Act’s exte nded coverage 
is, we think, functional an 

Apart from increasing the maximum allowable benefits 
in exchange for the elimination of the Sv: rack) Rayan 
circle of liability, the dominant purpose of tie 1972 amend 
ments in extending the Act's coverage to areas previously 
left to the states was to make more uniferm the death 
and disability compensation system for maritime 
so that maritime workers would no longer walk inte fed 
eral coverage and out of state coverage, and vice versa, 
in the course of a dav’s work. This sentiment 
expressed in identical language in’ hoth 


Senate reports accompanying the legislation : 
PxteNSiON OF Coverage TO Suoresipe Areas 


The present Aet, insofar as longshoremen and ship 
builders and repairmen are concerned, covers only in 
Juries which occur “upon the navigable waters of the 
United States.” Thus, coverage of the present Act 


stops at the waters edyve; injuries occurring on land 


are covered by State Workmen's Compensation. laws. 


The result is a disparity in benefits payable for death 
or disability tor the same type of injury depending on 
Which side of the water's edge and i ith State the 


accident occurs. 


tvan Steve 
Nee 


Fd iat 
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To make matters worse, most State Workinen's Com 
pensation laws provide benefits which are inadequate ; 
even the better State laws generally come nowhere 
close to meeting the National Commission on State 
Workmen's Compensation Laws recommended stand 
rd of a maximum limit on benefits of not less than 


2005° of statewide average weekly wages. 


It is apparent that he Federal benefit: structure 


embodied in Conanittee bill is enaeted, there would be 
a substantial disparity in benefits payable a per 
manently disabled longshoreman, depending on which 
side of thie water's edge thy iit clilent OCCT dl, Vi State 


laws are permitted to continue to apply te injuries 


occurring on Jand. It is also to be noted that with 


Ww techniques, snely 


1 
as containerization and the use of LAASTI type vessels, 


the advent of modern carge-handli 


more of the longshoreman’s work is performed on land 
than heretofore, 

The Comittee belie, the compensation pas 
able toa longshoreman ora ship renairman or builder 
should not depend on the fortuitous circumstance of 
Whether the injury oceurred on land or over water. 
Accordingly, the bill would amend the Act to pravic 
coverage of longshoremen, arbor workers, ship repair 
HIE, ship hinted rs, ship bre tkers, and other CIMPOve is 
engaged in maritime employment (exelnding masters 
and members of a crew of a vessel) if the injury oc 
curred either upon the navigable waters of the United 
States or any adjoining pier, whart, dry dock, terminal, 
building way, marine railway, or other area adjoining 
such navigable waters customarily used by an cmplover 
in loading, unloading, repairing, or building a vessel 

The intent of the Committee is to permit a uniform 
compensation system to apply to emplovees who would 
otherwise be covered by this Aet for part of their ae 


| 4} ‘ 
» WHeTher: In 


tivity. To take a typieal example, cargo 
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break bulk or containerized forni, is typically unloaded 
from the ship and immediately transported to a ster 
age or holding area on the pier, wharf, or terminal ad 
joining navigable waters. The emplovees who perform 
thi work would be covered under the bill for injuries 
sustained by them over the navigable waters or on the 
adjoining land area. The Committee does not intend 
to cover emplovees who are not engaged in loading, 
unloading, repairing, or building a vessel, just because 
they are injured in an area adjoining navigable waters 
used for such activity, Thus, emplovees Whose re. 
sponsibility is only to pick up stored cargo for fur- 
ther transshipment would not be covered, nor would 
purely clerical emplovees whose jobs do not require 
them to participate ino the loading or unloading of 
cargo. However, checkers, for example, who are di- 
rectly involved in the loading or unloading functions 
are covered by the new amendimnent. Likewise the Com 
mittee has no intention of extending coverage under 
the Act te individuals who are not emploved by a per 
son who is an emplover, Le. &@ person at least some of 
Whose emplovees are engaged, in whole or in part in 
some forin of maritime employment. Thus, an individ- 
nal emploved Dy a person none of whose emplovees 
work, in whole or in part, on navigable waters, is not 
covered even if injured on a pier adjoining navigable 
waters. 


S. Rep. No; 92-1725, 92d Cong: ‘2d Sess. 12-13 (1972): tL, 
Rep. No. 92-1441, 92d Cong., 2d Sess., 1972 U.S. Code Cong 
& Admin. News 4707-08. The reference in 9O2(4j) and 


903(a) to the navigable waters of the United States should 


be regarded no more than a short-hand way of relating 


the function being performed by the injured employee to 


waterborne transportation, the jurisdictional nexus. We 


recognize that both of these statutory provisions, as 


amended in 1072, further state that the “navigable waters 
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shall include “any adjoining pier, wharf, dry dock, tet 
minal, building van, marine railway, or other adjoming area 
customarily used by an emplover loading, unloading, 
repairing, or building a vessel.” ut we do not constrie 
this enumeration of covered arcas 

meration, Congress 

fact remains 

LHWCA t 

remedy for all 


gress has exercises 


admiralty. As long 


maritime 

remedy should be aval 
ment in cases satis! 
Congress’ intention 
ingg coverage, 


ecommerce, not 


concede, as we 
1972 amendiments 
A COTUMT OXUCTT, @ 
overall intention appes 


to all those em lov 


next mode 
may receive 
streets to another 
t 


discharge cargo and transport it asitus not tomediatels 


adjacent Mya omer Lo! delive rv 10.2 truck or rail carrier. 
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The limits of federal coverage is defined not by reference 
to a geographic relationship with the navigable waters of 
the United States, but yy the location of the interface be 
tween the air, land and water modes of transportation. It 
that interface is customarily located at some pomt remote 
from the pier, the fact that the stevedore uses public 
streets to move the cargo to or froma “terminal”, a “build 
ing” or “other adjoining area” does not affect coverage 
The key is the functional relationship of the employee's 
activity to maritime transportation, as distinguished from 
such land-based activities as trucking, railroading or ware 
housing. 

We believe that our view of the 1972 amendiments is Wn 
substantial contormits with that of Judg: Craven, dissent 
ing from the panel opinion in 1.7.0, Corp. v. Benefits Re- 
reew Board, supra. tn that case a divided court held that 
the 1972 amendments preserved the dual status-situs test 
for coverage, and that federal coverage began at the 
storage or holding area on the pier, wharf, or { 
adjoining navigable waters”, and ended at the °/ 
or holding area on thi plier, ete. to the 
the “poimt of rest." 529 Fi2d at 1087 
Judge Craven in dissent rejected the “pomt of 


Vsis as inconsistent with the plain language of 


accord, Pittston Stevedoring ( rp. VN. Dellaventura, supra, 


No, 76-4042 at 4712, and urged that longshoring under the 
statute Was a continuous process involving different em- 
ployees, which continued at all times while the earze was 
In maritime commerce as distinguished from land com 
merce, Although Judge Craven's terminology and ours are 
somewhat different, we think that our perceptions of the 
congressional intention are essentially the same The ling 


which Congress intended to draw was between maritime 
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commerce and land commerce, and the coverage of the fed 
eral law starts at th point where the cargo passes to o1 
from an employer engaged in the former to an employer 
engaged in the latter. That the one emplover may 

gaged in both types of commerce is elevant. 


should still be drawn where cargo is delivered to a segre 


gated place for delivery to the next mode of transportation 


We note that defining the scope of federal 


compensation coverage tn this manner i 
the provisions of the Harter Act, 46 
Carriage of Goods by Sea Act, 46 U.S.C 
the point at which the responsibility 


ite 


amendments, there is some virtue in a construction 
latter statute that produces consistency with 
ments relating to maritime commerce, 
V 

We are thus in agreement with the Benefits Review Board 
that coverage under the Act is not foreclosed by the fact 
that the accident occurred on a public street in the marine 
terminal not under the employer's control. But that con 
clusion only begins the appropriate inquiry. On the day 
of the accident, aecording to the evidence, Jolins, at Berth 
d2, hitched a Sea-Land tractor to a container which had 
just come off a ship at that berth, and took the container 
to Berth 90, where Sea-Land stored containers. I? Jolins 
were an over-the-road driver who picked up the trailer on 
the pier for delivery to a consignee elsewhere, we would 
have no difficulty in holding that the interface between water 


and land transportation took place at Berth 52 and that 
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New Jersey law covered any subsequent inj ry 
driver, On the other hand, transporting a discharged con 
tainer to a temporary storage area at Berth 90 appears 
equally clearly to be related to the stevedoring funetion 
rather than to the land transportation funetion. Likewise, 
if the erate which Johns was moving at the time of the 
accident had been received at Berth 90 from oa lend mode 
of transportation, or even another water carrier, for tem 
porary storage until it could be loaded on a vessel, and 
Johns was moving it to Berth 52 to be so loaded, we would 
hold that there was federal coverage at the time of the 
accident, 

Our difficulty is that while the evidence respecting Johns’ 
initial trip between Berth 52 and Berth 90 is clear enough, 
the record is decidedly equivocal about the return trip, dur 
ing which the accident occurred, Johns testified that he 
thought the crate was full and was goine to a ship, but 
he gave no information about its souree and no other in 
formation about its destination. The testimony of William 
Warnock, the employer's claims adjuster, sugcested th 
Johns may have been mistaken, and nay actually have been 
shuttling equipment between the two terminals, where 


warehousing and the storage of trailers also takes place, 


Neither the administrative judge nor the Board nade spe- 


eifie findings on this erucial issue. What is clear is that 
shape-up laborers, hired by the day, are sometimes used to 
perform what are clearly tasks in maritime employment 
and are sometimes used in Sea-Land’s trucking and ware- 
housing operations. All are members of the longshore 
Inen’s union, but obviously that fact is not dispositive of 
the reach of the federal statute. A great deal of the evi 
dence and argument in the agency proceedings was devoted 


to the situs of the aecident and to control over that situs. 


Mvidence bearing upon ‘ifie ti { Johns at 
the time of injury was inadequatel ve] d. Because 
the inquiry in the proceedings below was 
mand is necessary. 

VI 

Workers’ Compensation Pro 

. contends that Sea Land's petition for review should 

be dismissed beeause the emplover did not eros 
the Benefits Review Board from the favorable decision ot 
the administrative law judge, The simple answer is, as we 
pointed out in -ltlantice & G Slerveda : Direetor 
Office of Workers’ C mpen ay agra Ye NO, TH-TRIO 


") 


(3d Cir. June 23, 1976), that the emplover was not aggrieved 


by that order and could not take an appeal therefrom. to 


the Benefits Review Board. 33 Ba ie GOT(hI(3)s 20 


C.FLR. 9 802.201(a) (1974). Sea-Land was aggrieved by 
the Board’s action, however, and properly secks judicial 


review, 


Conclusion 


The order of the Benefits Review Board will be 
and the case will be remanded for a determination, eon 
sistent with this opinion, as to whether at the time of the 
injury Johns was engaged in maritime or non-maritime 
employment. On remand the trier of fact 


tional testimony on that issue if in its view the present 


record does not contain sufficient evidence for that purpose, 


™ Under the statute the 
Benefits Review Board. is 
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